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Although reports of chronic wasting
disease (CWD) captured the attention of
this year's popular media, it was the
access, control, and quality of Wiscon-
sin’ swaterwaysthat dominated the work
of judges, legidators, and administrative
agencies. TheWisconsin Supreme Court
struck downthe* dockominium” concept,
restricting the ability of a riparian land
owner to transfer waterfront access to
third partiesusing the condominiumform
of ownership. The Wisconsin Court of
Appeals upheld the private waste system
regulations promulgated by the Depart-
ment of Commerce under chapter Comm
83 of the Wisconsin Administrative Code
and also held that a municipal sewage
district has no obligation to allow a
neighboring municipality expanded ac-
cess to its facilities. The legidature
adopted | egislation that requiresa permit
for the introduction and removal of
aquatic plants and that sets drinking
water standards for aquifer recovery
systems. Finally, the Wisconsin Depart-
ment of Natural Resources (DNR) pro-
mulgated rules requiring the consider-
ation of wetland compensatory mitigation
in permit decisions, as well as rules
authorizing the construction of break-
watersto control erosionin several Wis-
consinlakes. Perhapsmost significantly,
the DNR and the Department of Agricul-
ture, Trade and Consumer Protection
(DATCP) completed a major creation
and rewriteof several administrativerule
chapters to address runoff water pollu-
tion known as “ nonpoint source” pollu-
tion.
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When the Wisconsin courts, legisla-
ture, and administrative agenciesweren't
preoccupied with water regulations, they
also made a significant impact on the
regulation of Wisconsin's other natural
resources. The Wisconsin Court of Ap-
peals determined that general liability
insurance does not cover the costs of
complying with an order to abate a pub-
lic nuisance of environmental contamina-
tion. Thelegidature created the Council
on Forestry to advise the government on
the use of Wisconsin's forests and en-
acted legidation that severely restricts
the introduction of invasive species into
the state. The DNR promulgated rules
that apply national air quality standards
to local paper and pulp mills, allow soil
contamination to be entered into the
state’'s Geographic Information System
Registry System (GISRegistry), create a
voluntary multi-pollutant reductionregis-
try, and administer a new brownfields
remediation grant program.

CASE LAW

Wisconsin Supreme Court

Riparian Rights—Dockominiums
Invalid. By a4—2 magjority, the Wiscon-
sin Supreme Court, in ABKA Ltd. Part-
nership v. DNR' held that the

12002 W1 106, 255 Wis. 2d 486, 648 N.W.2d
854, 2002 WI 106, 255 Wis. 2d 486, 648
N.W.2d 854, petition for cert. filed, 71
U.S.L.W. 3519 (U.S. Jan. 21, 2003) (No. 02-
1106). Justice Wilcox did not participate in

“dockominium” form of ownership is
invalid in the state of Wisconsin. A
dockominium, as the court explained, is
a “dockside community of privately
owned boats moored in dips that are
purchased for year-roundliving.”? Inthis
case, ABKA Limited Partnership (the
petitioner) created a dockominium by
converting an existing dock with 407
boat dips into the condominium form of
ownership in which up to 407 private
individuals were allowed to purchase a
condominium unit consisting of a four-
by-five-by-six-inch lock box.® Accord-
ing to the condominium declaration es-
tablished by the petitioner, each lock box
hol der wasentitled to the“ standard ripar-
ian rights of owners of waterfront real
estate . . . and the use of an assigned boat
dip.”*

The dock at issue was part of the
Abbey Harbor marina, which was devel-
oped in the 1960s by dredging uplands
and dry marsh abutting Lake Geneva.®
The marina was constructed under a
permit that required that the artificial
waterway be maintained as a “public
waterway.”® The marinawas purchased

the decision.
21d.11n.1
1d. 15.
41d.
°1d. 3.
e1d.
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in 1973 by the petitioner, who continued
to rent out the boat dlips to the public on
aseasonal basisuntil 1995.” In 1995, the
petitioner filed a condominium declara-
tion with the county’s register of deeds
and applied to the DNR for a permit
authorizing the conversion of the marina
into acondominium.? TheDNR received
an objection that the condominium plan
violated the public trust doctrine of chap-
ter 30 of the Wisconsin Statutes,” which
prohibits the conveyance of riparian
rights other than by an access easement
or a complete transfer of the underlying
riparian property.*

A contested case hearing was held
before an administrative law judge
(ALJ), who held that the DNR had juris-
diction to regulate the conversion of
existing slips to a dockominium.** The
ALJfurther held that a conversion of al
407 boat dips by the petitioner would
“exceed itsreasonabl e use of theriparian
frontage,” and ordered that 287 of the
dips be maintained as rentals.” The
circuit court affirmed the ALJ, but the
court of appeals reversed, holding that
the conversion of the marina to private
dockominiums was the equivalent of the
DNR alowing “control over navigable
waters to be vested in private individu-
alg[, which ig] in violation of the public
trust doctrine.”*

In affirming the court of appeals, the
Wisconsin Supreme Court agreed that
dockominiums violated the public trust

“1d. 74
81d. 11 5-6.

9 Textual referencesto the Wisconsin Statutes
are hereinafter indicated as “ chapter xxx” or
“section xxx.xx,” without the designation “ of
the Wisconsin Statutes.”

10 ABKA, 2002 WI 106, 1 2, 6, 61, 255
Wis. 2d 486 (citing Wis. Stat. § 30.133
(1995-96)). The statute cited has not been
amended since the ABKA decision. See Wis.
Stat. § 30.133 (2001-02).

2 ABKA, 2002 WI 106, 18, 255 Wis. 2d 486.
24,
Bid. 59.
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doctrine.*  Unlike the decision of the
court of appeals, which held that
dockominiums violated the public trust
because they transferred “ownership of
public watersto private individuas,” the
supreme court held that dockominiums
violated the public trust doctrine because
they “attempted to convey condominium
property contrary to Wis. Stat. § 30.133
(1995-96), which prohibits certain trans-
fers of riparian rights”* In order to
reach this conclusion, the supreme court
first addressed the issue of whether a
permit was required for converting a
marina into a dockominium. The court
of appeals had avoided this issue by
holding that the petitioner “had waived
the right to challenge jurisdiction by
agreeing to apply for apermit.”*® Instead
of using this estoppel rationale, the ma-
jority opinion of the supreme court held
that the DNR had jurisdiction to regulate
the conversion of the marina pursuant to
the broad powers of section 30.03(4),
which allows the DNR to bring an en-
forcement action when it learns of a
“‘possible violation” of the public trust
doctrine.”*’

The majority then addressed theissue
of whether the lock boxes constituted a
valid condominium unit. The majority
pointed to Wisconsin's condominium
law, which requires that a condominium
unit must have an “independent use.”*®
Themagjority also indicated that the Wis-
consin Legidature showed “no legisla
tive intent to permit a boat dip to be
conveyed as a condominium unit,” un-
like other states, such as Ohio, which
expressly allow a“water dlip” to be des-
ignated as a unit in a condominium dec-

¥ld. 2.

B 1d. 17 1-2 (footnote omitted).
®1d. 19.

1d. 1715, 17.

B 1d. 9 32-33, 36 (citing Wis. Stat.
§ 703.02(15) (1995-96)). The 2001-02
version of the cited statute maintains the
requirement of an “independent use.” See
Wis. Stat. § 703.02(15) (2001-02).

laration.”® The majority further estab-
lished that a condominium unit “cannot
serve primarily as a conduit for another
use”®  Consequently, the magjority
agreed with the court of appeas deter-
mination that the petitioner’s dockomi-
niumwasinvalid, becausethelock boxes
were a “sham” with “no independent
use” and were intended only to convey
theval uable commaodity of theboat slip.”*

Because the lock boxes had no inde-
pendent use, the magjority held that the
petitioner had not created avalid condo-
minium unit, and without a valid condo-
minium unit the condominium convey-
ance was void.* Without avalid condo-
minium conveyance, the mgjority held
that the petitioner’s transfer of riparian
rights to the condominium unit purchas-
erswas unenforceable because it was not
atransfer of the“right to crossthelandin
order to have access to the navigable
water,” which is the only permissible
transfer of riparian rights under section
30.133.2 The petitioner argued that the
establishment of a condominium was
simply atransfer of ownership whereby
the “dockominium owners own riparian
property in common,” and that section
30.133 doesnot restrict thetransfer of the
underlying riparian property from one
owner to a group of owners.** The ma-
jority disagreed, stating that the peti-
tioner’ s transfer was invalid because the
lock boxeswere* phantomunits” without
anindependent use; thus, no valid condo-
minium unit or conveyance was estab-
lished, and the condominium declaration
conveyed “nothing more than riparian
rights unattached to any real property
interest.”® Here, the majority distin-
guished invalid dockominiums from

19 ABKA, 2002 WI 106, 1 48, 66, 255
Wis. 2d 486.

2|4, 51
2d. 1151, 53.
Z|d. 755.
3|d. 156.
2d. 19 62-63.
3|d. 163.
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valid residential condominiums that
include boat slips asan amenity, because
the residential condominiums have units
with theindependent use of “living space
for human beings.”#

Joining the majority in his concurring
opinion, Justice Bablitch wished the
majority had gone further to declare
dockominiums “a per se violation of the
public trust doctrine,” because they have
a “significant detrimental effect on the
public watersof thisstate,” and they give
owners a“right to construct and operate
a dock or docks that no private land-
owner would beallowed.”? Thedissent,
written by Justice Sykes and joined by
Justice Prosser, criticized themajority for
“obliterat[ing] the property rights of
[dockominium owners]” and deciding the
case “on grounds not advanced by the
parties.”® Specifically, the dissent ar-
gued that the ALJand DNR had no juris-
dictiontorestrict dockominiumsbecause
“thereis no statutory permit requirement
for a marina condominium conversion
that involves no new placement of struc-
tures or deposits in public trust.”?* The
dissent accused the mgjority of using a
circular analysis that does “significant
damage to the law of condominiums,
administrative agency jurisdiction, and
the public trust doctrine.”*

Wisconsin Court of Appeals

Private Wastewater/Water Quality—
Wis. Admin. Code ch. Comm 83 Upheld.
In League of Wisconsin Municipalitiesv.
Department of Commerce,* the Wiscon-
sin Court of Appeals (District IV), held
that the Wisconsin Department of Com-
merce (Commerce) did not need to in-
clude the water quality standards found
in chapter 160 when promulgating regu-
lations for “private onsite wastewater

%|d. 768.

27 \d. 9 7374 (Bablitch, J., concurring).
2. 11 81-82 (Sykes, J., dissenting).

21d. 195 (Sykes, J., dissenting).

1d. 1117 (Sykes, J., dissenting).

%1 2002 WI App 137, 256 Wis.2d 183, 647
N.W.2d 301 (review denied).
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treatment systems.”*  Instead, Com-
merce need only “ensure that [its] rules
result in compliance with the numerical
groundwater standards established under
ch. 160.”*

League of Municipalities attempts to
mediate the difficult issues that arise
when two agencies, whose duties over-
lap, pass potentially conflicting regula-
tions. Through chapter 160, the legisla-
ture has authorized the DNR to set nu-
merical standards for groundwater con-
taminants that “will become criteria for
the protection of public health and wel-
fare”* At the sametime, the legislature
has authorized Commerce to supervise
the “construction, installation and main-
tenance of plumbing” in order to “safe-
guard the public health and the waters of
the state.”* In 2000, Commerce signifi-
cantly revamped chapter Comm 83 of the
Wisconsin  Administrative Code
(Comm 83), which regulates private
onsite wastewater treatment systems
(POWTS); however, Commerce did not
specify that POWTS must comply with
theexisting DNR numerical standardsfor
groundwater regulation.®

Several environmenta and municipal
organizations(collectively, “the petition-
ers’) filed suit to invalidate Comm 83 as
aretreat from the existing standards for
groundwater quality set by the DNR.
The conglomerate of petitioners chal-
lenged the revised Comm 83 on three
grounds, all of which were rejected by

21d, 192, 16.
21d. 7 16.

¥ 1d. 1 3 (citing Wis. Stat. § 160.001
(1999-2000)). The statute cited has not been
amended since the League of Municipalities
decision. SeeWis. Stat. §160.001 (2001-02).

% League of Municipalities, 2002 WI App
137, 114, 256 Wis. 2d 183 (citing Wis. Stat.
§ 145.02(1) (1999-2000)). The statute cited
has not been amended since the League of
Municipalities decision. See Wis. Stat.
§ 145.02(1) (2001-02).

% League of Municipalities, 2002 WI App
137, 111 2, 4-5, 256 Wis. 2d 183.

both the circuit court and the court of
appeals.

First, the petitioners argued that
Comm 83 violated section 227.10(2),
which requires that “[n]o agency may
promulgate a rule which conflicts with
state law.”¥ The court of appeals re-
viewed theexisting DNR regulationsand
determined that the regulations, in con-
junction with section 227.10(2), require
that Commerce “ensure that [its] rules
result in compliance with the numerical
groundwater standards established under
ch. 160, but [does not require] that [Com-
merce’ s] rule must expressly incorporate
or refer to the standards.”® Conse-
quently, when Commerce enforces the
new Comm 83, it must ensure that
POWTS comply with the DNR regula-
tions, but Commerce is under no obliga-
tion to include the DNR'’ s numeric stan-
dards in the written text of its own
regulations.

The petitioners second argument
focused on Comm 83.24, which allowed
Commerce to issue a variance for non-
failing POWTS that would alow prop-
erty owners to “ask the department’s
recognition of an alternative method or
means for complying with the intent of
[Comm 83].”* The petitioners argued
that the legidature only authorized Com-
merceto issuevariancesfrom state water
quality standards under arestricted set of
circumstances.”® The court of appeas
disagreed, stating that Commerce has
“reasonable and necessary” powers to
implement its regulations, including the
right to issue variances to avoid “unjust
or unreasonable” consequences.** Con-

% 1d. § 3 (citing Wis. Stat. § 227.10(2)
(1999-2000)). The statute cited has not been
amended since the League of Municipalities
decision. See Wis. Stat. § 227.10(2)
(2001-02).

® League of Municipalities, 2002 WI App
137, 116, 256 Wis. 2d 183.

®1d. 7 19.
©1d. q 20.

“1d. 1 22 (citing Wis. Stat §§ 101.02(6)(h),
145.02(3) (1999-2000)). The 2001-02 ver-
sionsof thecited statutes maintain the author-
ity of Commercetoissuevariances. SeeWis.
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sequently, the court of appeal supheldthe
new Comm 83 variance provisions.

Finally, the petitioners argued that
section 160.255(3), which provides that
Commerce can “promulgate rules that
define design or management criteriafor
private sewage systems that permit the
enforcement standard for nitrate to be
attained or exceeded,” is an unconstitu-
tional delegation of power because it
“contains no express or implied stan-
dard.”* The court of appeals rejected
thisclaim aswell, stating that thelegisla-
ture intended to “remove nitrates as a
mandatory regulated substance as far as
private sewage systemsare concerned.” *?
Thus, although the court of appeals’ first
holding required that Commerce ensure
that its enforcement of Comm 83 com-
plied with DNR numeric standards, this
third holding specifically exempted any
numeric standards, including nitrates,
that thelegidature authorized POWTSto
exceed.

Insurance—Nuisance Enforcement
Action not Covered. In a unanimous
decision, the court of appeals (District
IV), in Sate v. Hydrite Chemical Co.,*
held that a company’s comprehensive
genera liability insurance, which cov-
ered “sums which the insured shall be-
comelegally obligated to pay asdamages
because of . . . property damageto which
thisinsurance applies,” did not cover the
environmental cleanup obligations that
were the consequence of a successful
nuisance action filed by the state.*

In 1983, Hydrite Chemical Company
(Hydrite) received areport indicating the
presence of groundwater contamination
and applied for a permit to accept and

Stat. 8§ 101.02(6)(h), 145.02(3) (2001-02).

“2 | eague of Municipalities, 2002 WI App
137, 11 24, 256 Wis. 2d 183.

“1d, 1 25.

42002 WI App 222, 257 Wis. 2d 554, 652
N.W.2d 828 (petition for review filed and
held in abeyance); see infra note 55.

®1d. 1.
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store hazardous waste.® In 1989, the
permit was issued by the United States
Environmental Protection Agency, but
required that Hydriteimplement acorrec-
tiveaction plan (CAP). 1n 1991, Hydrite
submitted the costs it had incurred to
implement the CAP to its insurance car-
rier, which denied the claim. Hydrite
filed an action to recover from the insur-
ance company, but the court of appeals
rejected the action in 1998, indicating
that the CAP costs were not “legal dam-
ages."‘”

In 1995, the state filed a public nui-
sancelawsuit against Hydritefor contam-
inating the state's property—namely,
groundwater.”® Hydritenotified itsinsur-
ance carriers of the suit and entered into
three partial settlement agreements with
the state, which required Hydrite to de-
posit money into a settlement fund and
draw from that fund to pay for remedia-
tion activities until the groundwater was
restored to acceptable levels.® The cir-
cuit court denied Hydrite insurance cov-
erage on the grounds that Hydrite vio-
lated the “voluntary payment” and “no
action” clausesof theinsurance contracts
when it agreed to the CAP plan in 1989.

The court of appeals affirmed the
circuit court ruling, but on other grounds.
The court of appeals reiterated the hold-
ing of City of Edgerton v. General Casu-
alty Co. of Wisconsin,® which held that
“damages’ in general liability insurance
contracts do not cover “remediation and
cleanup of the affected site” when an
insured is ordered to clean up the prop-
erty by a government agency.®® In
Hydrite, the court of appeals interpreted
the state’s nuisance action against
Hydrite as an attempt to enforce the
remediation that was required by state

%1d. 913.

47 |d. (citing Hydrite Chem. Co. v. Aetna Cas.
& ur. Co., 220 Wis. 2d 26, 582 N.W.2d 423
(Ct. App. 1998)).

“1d. 7 4.
“1d. 116-7.
% 184 Wis. 2d 750, 517 N.W.2d 463 (1994).

L Hydrite, 2002 WI App 222, 1 25, 257
Wis. 2d 554.

statute.®® Thecourt justified thisinterpre-
tation by noting that had Hydrite “ful-
filled its obligations to clean up the site
[under the CAP plan, then] the costs it
incurred would not have been covered
under its insurance policies” and if
Hydrite had successfully executed the
CAP plan, then the state would not have
filed the nuisance action.®® Conse-
quently, Hydrite was not entitled to in-
demnification from itsinsurance carriers
because the remediation activities re-
quired by the nuisance suit were not
“legal damages’ under Edgerton.

A petition has been filed for the Wis-
consin Supreme Court to review the
Hydrite decision. The petition is being
held in abeyance pending the court’s
resolution of Johnson Controls, Inc. v.
EmployersInsuranceof Wausau,> which
challenges the continued viability of
Edgerton.®

Sewer Service—City Has No Obliga-
tion to Extend. The court of appeals
(Disgtrict 11), in Town of Neenah Sanitary
District No. 2 v. City of Neenah,” held
that a city was not obligated to extend
sewer serviceto new areas in an adjoin-
ing sanitary district, nor was the city
under any obligation to give the sanitary
district an objective explanation for the
denial of the extension.”’

In 1982, the Town of Neenah Sani-
tary District No. 2 (the district) entered
into a Wastewater Treatment Service
Contract (the 1982 contract) with the
City of Neenah (the city). Pursuant to
the 1982 contract, the district was al-

24,
3.

4 2002 WI App 30, 250 Wis. 2d 319, 640
N.W.2d 205 (review granted).

% |nformation about the current status of the
Hydrite case is available online through the
Wisconsin Supreme Court and Court of Ap-
peals Case Access system, at http://www.
courts.state.wi.us/wscca/sccatabframe.asp?
txtCentury=208& txtCaseNum=010580.

% 2002 WI App 155, 256 Wis. 2d 296, 647
N.W.2d 913.

d. 1.
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lowed to use the city’s facilities as a
conduit to receive sanitary treatment
servicesfromtheregional treatment plant
and interceptor owned by the Neenah-
Menasha Sewerage Commission.® In
1988, by separate agreement (the 1988
agreement) the city granted the district
access to the city’'s interceptor for
$295,000.*° In 1998, the district
requested permission from the city to
extend the sewer systemwithinthecity’s
boundaries while maintaining access to
the city’s interceptor.®® When the city
denied the expansion, thedistrict filed an
action, claiming that (1) the city could
not unreasonably deny expansion of the
sewer system without an objective rea-
son, and (2) the city maintained amonop-
oly, and itsdenial of the extension was a
violation of Wisconsin's antitrust law.®*

Both the circuit court and the court of
appeals regjected the district’s claims.
The court of appeals noted that both the
1982 contract and the 1988 agreement
required the district to obtain the city’s
consent beforeincreasing the areathat is
serviced by the city’ sinterceptor.? Be-
cause neither agreement provided that the
city could not unreasonably withhold
consent, the court held that the city could
deny the district's request without a
stated reason and that the city did not
violate any implied covenant of “good
faith” by remaining silent as to its rea-
sons for the denial .2

The court of appeals also denied the
district’ santitrust claim by extending the
holding of Town of Hallie v. City of
Chippewa Falls® which held that a
municipality could “tiein” other services
to a sewage contract and avoid antitrust
liability if “the legislature intended to

B1d. 12
®1d. 13.
O1d, 14.

& 1d. 19 1, 5 (citing Wis. Stat. § 133.03
(1999-2000)).

&1d., 99 10, 16.
%1d. 114.
5105 Wis. 2d 533, 314 N.W.2d 321 (1982).
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allow municipalities to undertake such
[services].”®  In Town of Hallie,
ChippewaFallsavoided antitrust liability
despite its requirement that a town con-
tract with the city for a variety of non-
sewage related municipal services in
order for the town to obtain sewage ser-
vice from the city.* Here, in Town of
Neenah, the court of appeals extended
this rationale to allow a city to avoid
antitrust liability when it restricts the
extension of a town's sewage system
because the legislature has authorized a
city to“fix theareaoutsideitsboundaries
in which service will be provided.”®

STATUTORY
DEVELOPMENTS®

In July of 2002, the 2001-03 budget
adjustment bill was enacted as 2001
Wisconsin Act 109 (Act 109). Nearly
every significant state legislative change
during 2002 in the area of environmental
law was the result of Act 109.

Council on Forestry

As a compromise to an unsuccessful
attempt to removethe Bureau of Forestry
from DNR and create anew cabinet-level
Department of Forestry, Act 109 estab-
lished the Council on Forestry (the coun-
cil), an advisory council representing the
interests of legidators, municipalities,
industry, and conservation organiza-
tions.®® The council is responsible for
advising the governor, legislature, DNR,

& Town of Neenah, 2002 WI App 155, 1 22,
256 Wis. 2d 296.

®d. 121 (citing Town of Hallie, 105 Wis. 2d
at 534-36).

% 1d. 1 24 & n7 (citing Wis. Stat.
§ 66.029(2)(c) (1979-80), renumbered as
Wis. Stat. § 66.0813(3)(a) (1999-2000)).

Hereinafter and unless otherwiseindicated,
al referencesin this chapter to the Wisconsin
Statutes are to the 2001-02 Wisconsin
Statutes.

2001 Wis. Act 109, § 14kr (creating Wis.
Stat. § 15.347(19)).

Commerce, and other state agencieson a
variety of topics, including protection of
forests from fire and disease, sustainable
forestry, reforestation, economic devel-
opment of the forestry industry, and
funding needs of forestry programs con-
ducted by the state.™

The council’s major responsibility is
to produce a biennial report that outlines
the extent, current use, and projected
future demand of the state’s forest re-
sources.” Thereport must also detail the
success of existing incentivesthat stimu-
late development of these resources and
make recommendations for increasing
the economic devel opment of theforestry
industry.” Finaly, the report must make
recommendations on how to increasethe
public’s awareness of forestry issues.”
In addition to advising the government
on forestry issues and producing the
biennial report, the council will also
consult with the University of Wiscon-
sin-Madison if the university chooses to
create afaculty position for aforest land-
scape ecologist.”

I nvasive Species Regulation

In 2002, the DNR was given a man-
date to “establish a statewide program to
control invasive species in the state.” ™
Specifically, the DNR was instructed by
the legidature to (1) implement a state-
wide management plan to control inva-
sive species; (2) administer the “aquatic
plants’ program described below;
(3) encourage cooperation among state
agencies; (4) seek public funding for the
program; (5) provide education and con-
duct research on invasive species;
(6) promulgate rulesto classify invasive
species, (7) createawatercraft inspection
program; and (8) submit abiennial report

©\Wis. Stat. § 26.02(1).

T Wis. Stat. § 26.02(2).

2|d.

2ld.

" Wis. Stat § 23.09(3)(b).

2001 Wis. Act 109, § 72t (creating Wis.
Stat. § 23.22).
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to thelegidature.” By the close of 2002,
the DNR had incorporated several limita-
tions on invasive species in many of its
programs’’ and had started its watercraft
inspection effort,” but the DNR has yet
to establish the comprehensive statewide
program envisioned by the legidature.

The legidlature also created an Inva
sive Species Council (thecouncil), which
will “make recommendations to the
[DNR] for asystem for classifying inva-
sive species,” “conduct studies of issues
related to controlling invasive species,”
and “make recommendations to the
[DNR] on the establishment of a proce-
dure for awarding cost-sharing grants.”
The council will consist of seven mem-
bers appointed by the governor, along
with the Secretaries (or designee) of the
DNR, Commerce, DATCP and the De-
partments of Administration, Tourism,
and Transportation.®

Aquatic Plants—Permit Requirements

The DNR was also given alegislative
mandate to “establish a program for the
watersof thisstate” that would (1) imple-
ment efforts to protect and develop a
diverse community of native aguatic
plants; (2) regulate how aguatic plants
are managed; and (3) regulate the issu-
ance of aguatic plants management per-
mits.® Section 23.24(3) was aso en-
acted, which requires a permit to intro-

®Wis. Stat. § 23.22(2)(b), (5)—6).

™ See, eg., Wis. Admin. Code § NR
120.14(19) (Sept. 2002) (prohibiting certain
invasive species when conducting shoreland
restorationinthepriority |akegrant program);
Wis. Admin. Code § NR 350.09(3) (Jan.
2002) (requiring an evaluation of invasive
species before qualifying for wetland com-
pensatory mitigation credits).

" See New Watercraft Inspectors Getting the
Prevention Word Out, DNR News, Nov. 19,
2002, availableat http://www.dnr.state.wi.ug/
org/caer/ce/news/on/2002/ON021119.
htm#art2.

®Wis. Stat. § 23.22(3)(a), (c).
O \Wis. Stat. § 15.374(18).
8 Wis. Stat. § 23.24(2)(a).
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duce, remove, or control agquatic plants.®”
This statute, however, exempts severa
entities from the permit process, includ-
ing wild rice and fish farms, and gives
the DNR permission to waive the permit
requirement for certain practices such as
controlling aquatic plants for bathing
beaches or drinking water purposes.®
Finaly, the statute strictly forbids any
person from distributing an “invasive
aquatic plant.”®

Pursuant to this legidative mandate,
the DNR promulgated an emergency rule
inMay 2002.%° However, the emergency
rule expired in October 2002, and the
permanent rule has not yet been promul-
gated.* The emergency rule created NR
109, which requires the submission of a
detailed application for parties that wish
to manualy or mechanicaly control
aquatic plantsin bodies of water that are
greater than 10 acres or that are not en-
tirely confined by the property of one
person’”  The emergency rule aso
strictly forbids the introduction of Eur-
asian water milfoil, curly leaf pondweed,
or purple loosestrife into waters of the

& \Wis. Stat. § 23.24(3)(a).
B Wis. Stat. § 23.24(4)(b)~(c).
¥ Wis. Stat. § 23.24(5).

®NR Emer. Rule, Wis. Admin. Reg. No. 557
(May 31, 2002) (creating Wis. Admin. Code
ch. NR 109 (creation eff. May 10, 2002;
expired Oct. 7,2002)) (hereinafter “NR Emer.
Rule").

% The emergency rule was listed in the Wis-
consin Administrative Register as“in effect”
as recently as November 2002, see Wis.
Admin. Reg. No. 562 (Oct. 31, 2002) (eff.
Nov. 1, 2002); however, the rule expired in
October 2002. Clearinghouse Rule 02-061,
which would create a permanent chapter NR
109 of the Wisconsin Administrative Code, is
currently pending in the Wisconsin Legisla-
ture; information about the status of this
clearinghouse rule, along with the text of the
ruleitself, isavailablethrough the Web site of
theRevisor of StatutesBureau, at http://Awww.
legis.state.wi.us/rsh/code/index.html.

8 Wis. Admin. Code § NR 109.04, ascreated
by NR Emer. Rule.

statewithout DNR permission.®® Finally,
under the emergency rule, the DNR can
attach several conditions on a permit
issued under the emergency rule or the
existing chapter NR 107 of the Wiscon-
sin Administrative Code, governing
aquatic plant management permits.
These conditionsmay includelimitations
on the quantity and type of aguatic plants
introduced, as well as the method, time,
and areas of introduction.”

Aquifer Recovery Systems—Drinking
Water Standards

Act 109 created a statutory definition
of aquifer storageand recoverywell (i.e.,
an aquifer recovery system) and autho-
rized the DNR to promulgate certain
rules.® The legislature defined an aqui-
fer storage and recovery well as “awell
through which treated drinking water is
placed underground for the purpose of
storing and later recovering the water
through the samewell for use asdrinking
water.”*" Under the new statute, theDNR
isrequired to promulgate rules to ensure
that aquifer recovery systemsarein com-
pliance with drinking water standards.*
Aquifer recovery systems, however, are
exempt from the preventative action
limitsfor chloroform, bromodichlorome-
thane, dibromochl oromethane, or bromo-
form.*”® Finally, any operator of amunic-
ipal water well that usesan aquifer recov-
ery system must file with the DNR a
report that describes the “experience”
that the operator has had with the well
within five years after placing thewell in
operation.*

In compliance with this legislative
mandate, the DNR has included a defini-
tion of aquifer storagerecovery (ASR) in

BWwis. Admin. Code § NR 109.08, ascreated
by NR Emer. Rule.

®Wis. Admin. Code § NR 109.05, ascreated
by NR Emer. Rule.

P \Wis. Stat. § 160.257(1)(b), (2).
%L Wis. Stat. § 160.257(1)(b).

% Wis. Stat. § 160.257(2).

B \Wis. Stat. § 160.257(1)(d), (2).
¥ Wis. Stat. § 280.25(2).
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the existing chapter NR 811 of the Wis-
consin Administrative Code, which gov-
ernsthe operation and design of commu-
nity water systems.® The DNR aso
created Wisconsin Administrative Code
sections NR 811.88-.93, which require
that any ASR comply with the water
quality standards of chaptersNR 140 and
809 of the Wisconsin Administrative
Code, except for the substances excluded
by statute.*®

ADMINISTRATIVE
DEVELOPMENTS

Runoff Water Pollution Standards

Culminating afive-year effort to rede-
sign Wisconsin's nonpoint source pro-
gram, the DNR and DATCP revised and
created severa rules that address non-
point source water pollution, or “runoff
pollution.” The rules became effective
on October 1, 2002. Specificaly, the
DNR amended severa chapters to re-
quire that certain operations minimize
runoff pollution, including the runoff
from livestock feeding operations’ and
runoff that is discharged by a municipal
sewer system.® More significantly, the
DNR created chapters NR 151155 and
revised chapters NR 120 and 216 of the
Wisconsin Administrative Code to set
runoff pollution performance standards
and provide funding opportunities for
muni cipalitiesto implement runoff pollu-
tion prevention techniques. TheDATCP
also repealed and recreated Wisconsin
Administrative Codechapter ATCP50to
require Wisconsin's counties and farm
owners to develop and maintain specific
conservation practices.

The key rule, chapter NR 151 of the
Wisconsin Administrative Code, estab-
lishesrunoff pollution performance stan-
dards for (1) agricultural facilities,

% Wis. Admin. Code § NR 811.02(4) (Nov.
2002).

% Wis. Admin. Code ch. NR 811.

9 Wis. Admin. Code ch. NR 243.

% Wis. Admin. Code § NR 216.07 (Sept.
2002).
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(2) non-agricultural facilities, and
(3) transportation facilities.*® Although,
chapter NR 151 establishes statewide
guidelines for these facilities, the DNR
has reserved the right to adjust these
standards for targeted areas.'®
Agricultural facilities, ranging from
grainfarmsto commercial livestock feed
lots,"* must meet soil erosion standards
set by the DNR;'* divert water away
from uphill feedlots and manure storage
facilities;"® and comply with specific
manure and nutrient management stan-
dards.'® Chapter NR 151 also identifies
which property owners are subject to the
cropland and livestock performance
standards set by the legidature in 1999,
and how these property ownerscan apply
for cost-sharing grants from the DNR.%®
Non-agricultural  facilities—which
include development commenced after
March 10, 2003, that disturbs more than
one acre of land"®—must develop a
written plan to achieve an 80% reduction
of sediment load carried by runoff.’’
The regulation of these non-agricultural
facilities extends beyond construction of
the site to include the requirement of a
storm water management plan (the plan)
after construction. The plan must con-
tinue to minimize sediment carried by

% Wis. Admin. Code § NR 151.001 (Sept.
2002).

1% Wis. Admin. Code § NR 151.004 (Sept.
2002).

Y wis. Admin. Code § NR 151.002(2) (Sept.
2002) (adopting definition in Wis. Stat.
§ 281.16(1)).

12 Wwis. Admin. Code § NR 151.02 (Sept.
2002).

1% Wis. Admin. Code § NR 151.06 (Sept.
2002).

1% Wis. Admin. Code §§ NR 151.07, .08
(Sept. 2002).
1% \is. Admin. Code §§ NR 151.09, .095

(Sept. 2002) (referring to the standards set in
Wis. Stat. §§ 281.16(3), .98).

1% wis. Admin. Code § NR 151.11(2)(b)
(Sept. 2002).

7 wis. Admin. Code § NR 151.11(6)(a)
(Sept. 2002).

runoff, as well as meet qualitative stan-
dards for total suspended solids, peak
discharge, and infiltration.*® A munici-
pality is eligible for grant money if it
adopts the construction and storm water
management regul ationsfor non-agricul -
tural facilities;® thus, the DNR promul-
gated two model ordinances in chapter
NR 152 of the Wisconsin Administrative
Codeto guide citiesin implementing the
new runoff standards.

Chapter NR 151 of the Wisconsin
Administrative Code also requires mu-
nicipalities to develop a public informa-
tion and education program regarding
yard waste, lawn fertilizer, and the prohi-
bition of dumping hazardous substances
in to the sewer system by 2008."° By
2008, each municipality also must create
aprogram to collect yard waste and limit
its own use of fertilizers on municipal
property with pervious surfaces of five
acres or more.*™* Non-municipal owners
of five or more acres of pervious surface
land must alsolimit their use of fertilizers
by 2008 if the property discharges runoff
to “waters of the state.” ™

Thefinal group of facilitiesthat chap-
ter NR 151 regulates is transportation
facilities, whichinclude property usedfor
the operation of highways, railroads,
mass transit, airports, or public trails.™
Transportation facilities constructed or
altered after Octaober 1, 2002, must meet
construction site performance standards
similar tothose of non-agricultural facili-
ties described above."

1% Wis. Admin. Code § NR 151.12 (Sept.
2002).

1% Wis. Admin. Code § NR 151.15 (Sept.
2002).

10 \Wis. Admin. Code § NR 151.13(1)(b)1.
(Sept. 2002).

Wwis, Admin. Code§ NR 151.13(1)(b)2.-3.
(Sept. 2002).

12 Wis. Admin. Code § NR 151.14 (Sept.
2002).

13 wis. Admin. Code § NR 151.002(48)
(Sept. 2002).

4 wis. Admin. Code §§ NR 151.23-.25
(Sept. 2002).
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The DNR aso promulgated severa
grantsto assist municipalities in achiev-
ing the objectives of chapter NR 151.
Chapter NR 153 of the Wisconsin Ad-
ministrative Code establishes a Targeted
Runoff Management Grant Program that
allows municipalities and certain state
agencies to obtain assistance in funding
the construction of “best management
practices,” which are more specifically
defined in chapter NR 154. Chapter NR
155 establishes an urban nonpoint source
water pollution abatement and storm
water management grant for which mu-
nicipalities and the University of Wis-
consin Board of Regents are eligible.
Finally, chapter NR 120 was amended to
provide further assistance to municipali-
ties addressing runoff pollution through
theexisting Priority Watershed and Prior-
ity Lake Program.

The best practices required for eligi-
bility in the chapter NR 153 and 155
programs are outlined in Wisconsin Ad-
ministrative Codechapter NR 154, which
liststhe best practicesfor nearly 40 tech-
niques used to minimizerunoff pollution.
Some techniques authorized for cost-
sharing grants include “critical area
stabilization” and “livestock fencing’;
however, little detail is provided on what
exactly these techniques must include.*™
Other authorized techniques provide a
detailed list of specifications, such as
“shoreline habitat restoration,” which
requires runoff to be controlled by down-
spout spreaders and other devices and
limits fertilizer use in specified buffer
zones."®

Finally, the revised chapter ATCP 50
of the Wisconsin Administrative Code
requires both farm owners and counties
to develop conservation plans to reduce
runoff pollution. Wisconsinfarmowners
are required to implement conservation
practices that “achieve compliance with
DNR performance standards under [NR

13 \Wis. Admin. Code § NR 154.04(10), (17)
(Sept. 2002).

He\is. Admin. Code § NR 154.04(29) (Sept.
2002).
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151].”*" Starting in 2005, farm owners
will also berequired to develop anutrient
management planwhereby nutrient appli-
cations do not exceed the amounts listed
in“ Soil Test Recommendationsfor Field,
V egetableand Fruit Crops,” apublication
of the University of Wisconsin Exten-
sion™® There are certain exceptions to
thislimitationfor irrigated crops, organic
fertilizers, starter fertilizer, and other
circumstancesthat may justify exceeding
the recommended application.™®

Under chapter ATCP 50, county gov-
ernments are required to establish and
maintain a soil and water conservation
program that includescreating aland and
water resource management plan (man-
agement plan), as well as setting stan-
dards for soil and water conservation.’
A county’ s management plan must detail
existing water quality and soil erosion
conditions in the county, indicate the
local regulations the county plans to
utilize in order to achieve its standards,
and identify conservation practices
needed to address key water quality and
soil erosion problems.”® Chapter ATCP
50also providesseveral funding opportu-
nities for both farmers and counties to
implement the required conservation
programs.’?

Soil GIS Registry

The DNR revised chapter NR 726 of
the Wisconsin Administrative Code to
requirean applicant for caseclosurefrom
a DNR remediation order to enter resid-
ual soil contamination information inthe
state’s Geographic Information System
registry (Gl Sregistry) of closed remedia-

" wis. Admin. Code § ATCP50.04(1) (Sept.
2002).

18 Wis. Admin. Code § ATCP 50.04(3)(f)
(Sept. 2002).

194,

D\wis. Admin. Code§ ATCP50.10(1) (Sept.
2002).

ZL\is. Admin. Code§ ATCP50.12(1) (Sept.
2002).

122 \Wis. Admin. Code §§ ATCP 50.26—.42
(Sept. 2002).

tion sites'® The DNR has previously
used the electronic GIS registry to track
groundwater contamination.”® The GIS
registry is accessible by the public; thus,
the DNR requirement that apublic notice
be made detailing the planned deed re-
striction has been repealed.’® The GIS
registry allows a future purchaser of a
remediated property to identify the scope
and extent of soil and water contamina
tion regardless of whether a deed restric-
tionisrequired.

Voluntary Multi-Pollutant Emission
Reduction Registry

The DNR created chapter NR 437 of
the Wisconsin Administrative Code,
which alows pollution producers to
register with the department the volun-
tary emission reduction (VER) of certain
pollutants. The purpose of theregistry is
to ensure “that efforts undertaken volun-
tarily by personsin Wisconsin to reduce
or avoid emissions . . . are publicly rec-
ognized and that these reductions are
considered under future mandatory fed-
eral or state emission reduction pro-
grams.”**® Thus, theregistry will provide
ahistorical record of pollution reduction
in the hopes that when a new law re-
quires reduction, those entities and peo-
ple who voluntarily made reduction ef-
forts prior to the law will receive credit
for their voluntary efforts.

A pollution producer can record on
theregistry areduction of greenhousegas
(e.g. CO,, methane, nitrous oxide) emis-
sions that exceed 25 tons per year.’’ A
pollution producer can aso record the

12 Wis. Admin. Code § NR 726.05(2)(a)3.
(July 2002).

124 Wis. Admin. Code § NR 726.05(2)(a)2.
(July 2002).

125 Notice of Hearing, Wis. Admin. Reg. No.
551, 25 (Nov. 30, 2001) (referring to repeal of
Wis. Admin. Code § NR 714.07(5)); see also
Sections Affected by Rule Revisions and
Corrections, Wis. Admin. Reg. No. 559, 30
(July 31, 2002).

% wis. Admin. Code § NR 437.01(2)(b)
(Oct. 2002).

27 wis. Admin. Code § NR 437.03(5)(c)—(d)
(Oct. 2002).
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reduction of nitrogen oxides, sulfur diox-
ide, mercury, and other harmful sub-
stances that exceed the same global
warming potential of one pound of CO,
per year.””® In order to record a VER,
registrants must use one of the quantifi-
cation protocols listed in the regulation,
which include source and continuous
emission testing performed in compli-
ance with chapter NR 439 of the Wiscon-
sin Administrative Codeor certain proce-
duresestablished by theU.S. Department
of Energy.*® Upon receiving acomplete
and satisfactory VER application, the
DNR will post the VER information on
the department’s Web site.”*

Erosion Control

The DNR promulgated chapter NR
328 of the Wisconsin Administrative
Code, which authorizes municipalitiesto
build breakwaters in severa specified
water bodies, including L ake Winnebago,
to protect the shorelines of these waters
from further erosion.** Thewater bodies
selected by the DNR are al artificially
impounded and 2,500 acres or larger and
have historically lost shoreline vegeta-
tion.”*? Interested municipalities must
apply for apermit from the DNR.** The
breakwater itself must be at least 10 feet
offshore,”* be designed by a licensed
engineer,"® remain under public
control,"* and not contain any ancillary

28 |4.

129 Wis. Admin. Code § NR 437.04 (Oct.
2002).

10 wis. Admin. Code § NR 437.07(6)(c)
(Oct. 2002).

BL wis. Admin. Code § NR 328.21(June
2002).

%2 gee Wis. Admin. Code § NR 328.21(1)
note (June 2002).

133 Wis. Admin. Code § NR 328.21(2) (June
2002).

13 Wis. Admin. Code § NR 328.22(1) (June
2002).

% Wis. Admin. Code § NR 328.23(2) (June
2002).

1% \Wis. Admin. Code § NR 328.24(1) (June
2002).
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devices other than scientific measuring
devices or navigational markers.™*’

Brownfields Green Space and Public
Facilities Grant Program

The DNR promulgated chapter NR
173 of the Wisconsin Administrative
Code, which establishes criteria for
awarding atotal of $1 million to munici-
palities and development authorities for
remediation of environmentally contami-
nated properties. Twenty percent of the
grant money is set aside for grants of
$50,000 or less,”*® and no grant can ex-
ceed $200,000 in any given year.’*®
Successful applicantsmust match 20% of
funds received if the grant is $50,000 or
less, match 35% for $50,000 to $100,000
grants, and match 50% for grants greater
than $100,000.*° Eligible costs include
equipment, labor, and facility costs nec-
essary for remediation, but do not include
operating expenses or the costs of capital
equipment.***

Wetland Compensatory Mitigation
Since its adoption in 1991, chapter
NR 103 of the Wisconsin Administrative
Code has established the water quality
criteriafor the permitting and regulation
of activities in Wisconsin wetlands. In
2002, pursuant to a statutory mandate,**
the DNR amended chapter NR 103 to
requireits staff to consider wetland com-
pensatory mitigation when making per-
mit and regulatory decisions that affect
wetlands."® The standards for develop-
ing such mitigation are established in the

57 Wis. Admin. Code § NR 328.24(2) (June
2002).

138 Wis. Admin. Code § NR 173.07(3) (Nov.
2002).

139 Wis. Admin. Code § NR 173.07(4) (Nov.
2002).

Y0 Wwis. Admin. Code § NR 173.15 (Nov.
2002).

¥ Wis. Admin. Code § NR 173.13 (Nov.
2002).

2 \is. Stat. § 281.37.

8 Wis. Admin. Code § NR 103.08(4)(8)3.
(Jan. 2002).

newly promulgated Wisconsin Adminis-
trative Code chapter NR 350, which
defineswetland compensatory mitigation
as the “restoration, enhancement or cre-
ation of wetlands expressly for the pur-
pose of compensating for unavoidable
adverse impacts that remain after all
appropriate and practicable avoidance
and minimization has been achieved.”**

Chapter NR 350 is based on a*“ bank”
model in which a developer unable to
perform wetland mitigation on his or her
own site may “purchase” the mitigation
credits of a nearby land owner who has
performed mitigation above and beyond
what has been required by the DNR.*®
Regardless of whether the mitigation is
on-site or if it uses purchased mitigation
credits, the restored or created wetland
must have similar plant life to the wet-
land that has been lost.™*® Furthermore,
the mitigated wetland may not rely on
structuresthat require active maintenance
or management.**’

Air Quality Standards—Paper and
Pulp Mills

The DNR significantly revised chap-
ter NR 464 of the Wisconsin Administra-
tive Code, relating to hazardous air pol-
lutant (HAP) emissions for pulp and
paper mills. The DNR adjusted chapter
NR 464 to incorporateinto state rulesthe
existing national emission standards
under the federal Clean Air Act.**® Spe-
cifically, chapter NR 464 regulates the
HAP emissions of pulping systems at
kraft, soda, semi-chemical, and sulfite
processes;* bleaching systems;™® and

4 Wis. Admin. Code § NR 350.03(3) (Jan.
2002).

“5 \Wis. Admin. Code § NR 350.04 (Jan.
2002).

18 4.
147 |d.

1%8 Notice of Hearing, Wis. Admin. Reg. No.
540, 34 (Dec. 31, 2000).

1 Wis. Admin. Code §§ NR 464.03, .04
(Mar. 2002).

0 Wis. Admin. Code § NR 464.05 (Mar.
2002).
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closed-vent systems.”" To track compli-

ance with these new standards, chapter
NR 464 requires each operator of apulp
or paper mill toinstall acontinuous mon-
itoring system,™* prepare and follow a
site-specific inspection plan,™ and filea
detailed report with the DNR every two
years.”
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